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Responding to this paper  

The European Securities and Markets Authority (ESMA) invites responses to the specific questions listed 

in Consultation Paper on the European Single Electronic Format (ESEF), published on the ESMA website. 

 

Instructions 

Please note that, in order to facilitate the analysis of the large number of responses expected, you are 

requested to use this file to send your response to ESMA so as to allow us to process it properly. There-

fore, ESMA will only be able to consider responses which follow the instructions described below: 

• use this form and send your responses in Word format (pdf documents will not be considered ex-

cept for annexes); 

• do not remove the tags of type <ESMA_QUESTION_CP_BMR_1> - i.e. the response to one 

question has to be framed by the 2 tags corresponding to the question; and 

• if you do not have a response to a question, do not delete it and leave the text “TYPE YOUR 

TEXT HERE” between the tags. 

Responses are most helpful: 

• if they respond to the question stated; 

• contain a clear rationale, including on any related costs and benefits; and 

• describe any alternatives that ESMA should consider 

 

Naming protocol 

In order to facilitate the handling of stakeholders responses please save your document using the follow-

ing format: 

ESMA_CP_BMR _NAMEOFCOMPANY_NAMEOFDOCUMENT. 

E.g. if the respondent were XXXX, the name of the reply form would be: 

ESMA_CP_BMR _XXXX_REPLYFORM or  

ESMA_CP_BMR _XXXX_ANNEX1 

 

Deadline 

Responses must reach us by 30 June 2016. 

All contributions should be submitted online at www.esma.europa.eu under the heading ‘Your in-

put/Consultations’.  

 

 

Date: 1 June 2016 
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Publication of responses 

All contributions received will be published following the end of the consultation period, unless otherwise 

requested. Please clearly indicate by ticking the appropriate checkbox in the website submission 
form if you do not wish your contribution to be publicly disclosed. A standard confidentiality 
statement in an email message will not be treated as a request for non-disclosure. Note also that a 

confidential response may be requested from us in accordance with ESMA’s rules on access to docu-

ments. We may consult you if we receive such a request. Any decision we make is reviewable by ESMA’s 

Board of Appeal and the European Ombudsman. 

 

Data protection 

Information on data protection can be found at www.esma.europa.eu under the headings ‘Legal notice’ 

and ‘Data protection’. 

 

  



 

 
 4 

Introduction 
Please make your introductory comments below, if any: 
 
<ESMA_COMMENT_CP_BMR_1> 
The Associates in Capital Markets Ltd. (ACAPM) is a specialist firm in Financial Benchmark Management, 
Capital Markets Regulations and Enterprise Risk Management.  ACAPM collaborates with financial institu-
tions to cope with new regulations, improve governance and achieve efficient capital management through 
our product solutions, consulting and advisory services. 
 
The ACAPM welcomes the opportunity to provide feedback on the Consultation Paper on the Draft Tech-
nical Advice under the Benchmark Regulation (BMR), dated on 27

th
 May, 2016.  

 
The ACAPM recognizes the goals and objectives of the European Commission, the European Parliament 
and the Council, and the European Securities and Markets Authority (ESMA) to develop a consistent 
methodology to regulate indices used as benchmarks in financial instruments and financial contracts. In 
principle, we support all the efforts of the aforesaid regulatory bodies. We are of the view that a uniform 
regulation for benchmarks is necessary for ensuring that the benchmarks produced and used in EU are 
“robust, reliable and representative” of the market/economic reality while maintaining a high level of con-
sumer and investor protection. 
 
We believe that a comprehensive regulation such as this would ensure that the benchmarks are not 
subjected to manipulation - through improved oversight, governance and control. This is a welcome sign 
especially in the wake of soloed national level legislations across Europe which tend to be fragmented and 
show divergence in various aspects of application. This makes it cumbersome for the administrators, 
contributors and users of the benchmark to effectively, track, implement or monitor.  
 
While a harmonised benchmark regulation is a step in right direction for ensuring accuracy and integrity of 
benchmark, it is important that it should not be an overburden to the parties involved. The regulatory 
framework should be streamlined and consolidated where possible. This can be done through supervisory 
discretion where possible based on the nature, scale and complexity of the benchmark. However, it is also 
equally essential that the core principles of the proposed regulation should not be compromised in a way 
that the credibility of the benchmark may be put at risk. The regulation would achieve maximum effective-
ness when there is optimum balance between regulatory oversight and ease of implementation. It is 
necessary to highlight this point since there are a number of nuances which need to be finalised before 
the release of the draft technical standards and technical advice. 
 
Finally, it may be important to ensure that the regulation acts as a superset of all the regulations in the EU 
such as IOSCO principles, ESMA-EBA principles etc. to ensure a unified overarching regulation. 
 
In the following pages, we have provided ACAPM’s feedback on relevant sections. 
  
Regards,  
Cornelius Nandyal 
Partner, Associates in Capital Markets 
+44 (0) 771 921 7684 
cornelius.nandyal@acapm.com 
 
For more information: 
Email: info@acapm.com 
Web: www.acapm.com 

 
<ESMA_COMMENT_CP_BMR_1> 
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 Do	you	agree	with	the	conditions	on	the	basis	of	which	an	index	may	be	considered	as	made	

available	to	the	public?	

<ESMA_QUESTION_CP_BMR_1> 
ACAPM is of the view that the definition of ‘made available to public’ be as wide as possible in order to 
meet the objective of market integrity and ensure investor protection. However, on the point of making 
available to public, we believe a clarification regarding the availability of historical data (along with current 
data) is necessary. Ensuring the availability of historical data through various media and modalities as 
prescribed would strengthen the definition further. 
<ESMA_QUESTION_CP_BMR_1> 
 

 Do	you	agree	with	the	proposed	specification	of	what	constitutes	administering	the	arrange-
ments	for	determining	a	benchmark?	

<ESMA_QUESTION_CP_BMR_2> 
Yes, we agree. 
<ESMA_QUESTION_CP_BMR_2> 
 

 Do	you	agree	 that	 the	 ‘use	of	a	benchmark’	 in	derivatives	 that	are	 traded	on	trading	venues	

and/or	systematic	 internalisers	 is	 linked	to	the	determination	of	 the	amount	payable	under	 the	said	

derivatives	for	any	relevant	purpose	(trading,	clearing,	margining,	…)?	

<ESMA_QUESTION_CP_BMR_3> 
TYPE YOUR TEXT HERE 
<ESMA_QUESTION_CP_BMR_3> 
 

 Do	 you	 have	 any	 comments	 on	 the	 proposed	 specification	 of	 issuance	 of	 a	 financial	 instru-

ment?	

<ESMA_QUESTION_CP_BMR_4> 
TYPE YOUR TEXT HERE 
<ESMA_QUESTION_CP_BMR_4> 
 

 What	 are	 your	 views	 on	 the	 transitional	 regime	 proposed	 to	 assess	 the	 nominal	 amount	 of	

financial	 instruments	 other	 than	 derivatives,	 the	 notional	 amount	 of	 derivatives	 and	 the	 net	 asset	

value	of	investment	funds	in	the	case	where	the	regulatory	data	is	not	available	or	sufficient?		

<ESMA_QUESTION_CP_BMR_5> 
Usage of alternative sources of information seems to be the next best option available in a scenario when 
the (proposed) primary source of data is unavailable or insufficient. This may be a rare scenario in our 
view since the proposed sources would be mandated as part of other regulations and should be readily 
available as part of regulatory data once the regulations come into force. In the mean time, however, the 
possibility of such a scenario is possible and warrants a written justification, from administrator and the 
competent authority, for usage of such proxy data and non-availability of primary source. 
<ESMA_QUESTION_CP_BMR_5> 
 

 Do	you	agree	with	the	measurement	performed	at	a	specific	point	in	time	for	assessing	wheth-

er	a	benchmark	hits	the	thresholds	specified	in	Article	20(1)	to	be	considered	as	critical?	

<ESMA_QUESTION_CP_BMR_6> 
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Yes, we agree. As noted by ESMA, benchmarks falling under the ambit of Article 20 –Critical Benchmarks 
are less prone to swift movements in the market owing to their wide usage. This, in addition to reviewing 
the criteria every two years, would deem it sufficient to apply a measurement at a specific point in time.  
<ESMA_QUESTION_CP_BMR_6> 
 

 What	 are	 your	 views	 on	 the	 use	 of	 licensing	 agreements	 to	 identify	 financial	 instruments	

referencing	benchmarks?	Would	this	approach	be	useful	in	particular	in	the	case	of	investment	funds?	

<ESMA_QUESTION_CP_BMR_7> 
We agree with ESMA that identification of the underlying benchmark could be a very cumbersome pro-
cess especially for investment funds since there is no direct way of singling out the investment fund or a 
portion based on its usage of a benchmark. The usage of license agreements between benchmark admin-
istrator and the benchmark user for this purpose does not seem like a viable long-term solution. The 
licensing agreements do not cover the overall use of benchmark and even if covered, tracking the same 
would be additional burden on administrators. This could however be used in the interim till a more de-
pendable substitute mechanism is developed. 
<ESMA_QUESTION_CP_BMR_7> 
 

 Do	you	 agree	with	 the	 criteria	 proposed?	Do	 you	 consider	 that	 additional	 criteria	 should	be	

included	in	the	technical	advice?		

<ESMA_QUESTION_CP_BMR_8> 
We appreciate the efforts of ESMA in defining quantitative criteria for identifying the benchmark as ‘criti-
cal’. We agree to the criteria proposed under multiple conditions. We, however, firmly believe that the 
criteria proposed by ESMA should be taken as indicative only and must be further analysed by NCAs and 
Commission taking into account the varied flavours of multiple benchmarks and the environment (in Mem-
ber States) in which they are used. Also, the final criteria developed should be based on the availability of 
continuous and reliable data and after due consideration for nuances of cross-jurisdictional application of 
the benchmark. The latter would require collaboration between multiple NCAs for a uniform approach of 
defining criteria across all the member states in which the benchmark is used. 
<ESMA_QUESTION_CP_BMR_8> 
 

 Do	you	think	that	the	concept	of	“significant	share	of”	should	be	further	developed	in	terms	of	

percentages	or	ranges	of	values	expressed	in	percentages,	to	be	used	for	(some	of)	the	criteria	based	

on	 quantitative	 data?	 If	 yes,	 could	 you	 propose	 percentages	 of	 reference,	 or	 ranges	 of	 values	 ex-

pressed	in	percentages,	to	be	used	for	one	or	more	of	the	proposed	criteria?	

<ESMA_QUESTION_CP_BMR_9> 
We believe that ESMA should provide a Minimum Percentage Threshold (MPT) for each of the quantita-
tive criteria along with a predefined adjustable band/range which can be modified by the NCAs as necessi-
tated by the local environment. This provides a reasonably common framework within which the NCAs can 
operate and also make room for any adjustments that may be deemed necessary for the specific envi-
ronment. The percentage to be defined could be based on market study of currently available major 
benchmarks such a s LIBOR, EURIBOR etc. 
<ESMA_QUESTION_CP_BMR_9> 
 

 Do	 you	 agree	with	 the	 suggested	 indicators	 for	 objective	 reasons	 for	 endorsement	 of	 third-

country	benchmarks?		

<ESMA_QUESTION_CP_BMR_10> 
Yes, we agree and endorse the point that these are non-exhaustive list and would require further analysis 
on a case-by-case basis by each NCAs in relation to the Member state in which the endorsement is appli-
cable. 
<ESMA_QUESTION_CP_BMR_10> 
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 Do	 you	 agree	with	 the	 criteria,	 included	 in	 the	 draft	 technical	 advice,	 that	NCAs	 should	 use	

when	assessing	whether	the	transitional	provisions	could	apply	to	a	non-compliant	benchmark?	Could	

you	suggest	additional	criteria?		

<ESMA_QUESTION_CP_BMR_11> 
Yes, we agree. 
<ESMA_QUESTION_CP_BMR_11> 
 


