
EUROPEAN BENCHMARK 
REGULATION 
Rebuilding Investor Confidence



The approval of final compromise text of the European 

Benchmark Regulation marks a new chapter in the efforts of 

the global regulators to restore the integrity and reliability of 

financial benchmarks. The regulatory proposal which was 

tabled in 2013 as initial draft, has been finally approved by 

European council on 9th December, 2015 after undergoing 

several rounds of modifications. 

With the impetus stemming from the need to strengthen the 

confidence in financial markets and to prevent any scope for 

further manipulations, the regulation lays down the 

following as its objectives: 

‣ Improving governance and controls over benchmark process, 

especially by managing conflicts of interest 

‣ Enhancing the quality of input data and administration 

methodology  

‣ Ensuring that adequate controls are in place for benchmark 

contributors (and their submissions) to avoids conflicts of 

interest 

‣ Protecting consumers and investors through greater 

transparency and adequate rights of redress  

What could be seen as a convergence of regulations around 

benchmarks across the world, the approach taken by EU also 

relies on determination of benchmarks through transaction 

data to the maximum extent possible. This is in line with 

transaction based waterfall methodology adopted by LIBOR 

and Euribor specific regulations.

Context

"Benchmarks are critical for the functioning of our 
financial markets…Today’s agreement will help to 
rebuild confidence in financial markets in the 
European Union". 

Jonathan Hill, EU Commissioner, Financial Stability, 
Financial Services and Capital Markets Union



At a Glance

The regulation seeks to monitor and maintain high standards in the determination and 

administration of “Benchmarks” in financial instruments and financial contracts. 

Benchmarks here refer to any index by reference to which the amount payable under a financial 

instrument or contract, or the value of a financial instrument is determined or an index that is used 

to measure the performance of an investment fund with purposes to track the return of such index 

or define the asset allocation of a portfolio or to compute the performance fees. 

Party Definition Obligations Compliance Requirements

Administrator Provider of the Benchmark

• Determination of Process for 

administration of benchmark 

• Collection, analysis and process of input 

data from contributors 

• Administration of benchmark through 

established methodology and 

framework

• Obtain authorisation through registration 

with competent authority 

• Adherence to Governance and Control 

Requirements 

• Compliance with guidelines with respect 

to determination, publication and 

transparency

Contributor
Provider of the input data for the 

determination of benchmark
• Provide input data 

• Adherence to code of conduct for 

contributors 

• Providing input data as per the 

provisions laid down by administrator 

• Providing cooperation in Audit and 

supervision of benchmarks

User

Any party which - 

• Issues financial instrument in 

reference to benchmark 

• determines the amount payable 

under the financial contract that 

references benchmark 

• Is a party to the contract which 

reference benchmark 

• provides borrowing rate calculated as 

a spread or mark-up over a 

benchmark 

• Determines the performance of an 

investment fund through a 

benchmark

NA

• Participate and provide comments with 

respect to changes in determination and 

administration methodology  

• Providing key action plans with respect 

to financial instruments/contracts in the 

event the linked benchmarks cease to 

exist

Definition 

Parties to Compliance 





Principle of Proportionality

The path taken by the regulation is to provide for a broad 

scope necessary to create a “Preventive” regulatory framework. 

This essentially translates into providing a way to regulate the 

benchmarks based on the amount of activity they witness and 

the corresponding magnitude of risks they are associated with. 

This customised approach therefore emphasises in regulating 

the benchmarks in proportion to their characteristics, 

vulnerabilities and risks. In line with that principle, 

benchmarks would be classified and regulated based on: 

Significance of the Benchmark 

‣ Critical Benchmarks - Satisfies at least one of the following criteria 

‣ Reference for Financial Instruments or contracts or for determination of performance of investment funds with an 

average value of a minimum of €500bn  

‣ Based on submission by contributors which are in majority located in one member state and are recognised as critical 

in this member state 

‣ Or satisfies all the following criteria 

• Reference for Financial Instruments or contracts or for determination of performance of investment funds with an 

average value of a minimum of €400bn  

• Has no or very few appropriate market led substitutes 

• Non-Publication of benchmark could lead to adverse impacts on market integrity or financial stability or consumers 

or real economy or financing of households/corporations in one or more member states 

‣ Significant Benchmarks - Satisfies all of the following criteria 

‣ Reference for Financial Instruments or contracts or for determination of performance of investment funds with an 

average value of a minimum of €50bn over a period of six months 

‣ Has no or very few appropriate market led substitutes 

‣ Non-Publication of benchmark could lead to adverse impacts on market integrity or financial stability or consumers or 

real economy or financing of households/corporations in one or more member states 

‣ Non-Significant Benchmarks  

‣ All the benchmarks which do not fall under “Critical” or “Significant” Benchmarks group 

“The scope of this Regulation should be as 
broad as necessary to create a preventive 
regulatory framework…The degree of risk, 
however, varies, and the approach adopted 
should therefore be tailored to the 
particular circumstance.” 

“This Regulation should also provide for a 
proportionate response to the risks that 
different benchmarks pose.”



Underlying Asset/Sector of the Benchmark 

‣ The regulation proposes alternative requirements for 

benchmarks which have underlying asset/sector as 

“Interest Rate” or “Commodities”. These requirements are 

specific to the mentioned asset classes and differ from the 

standard set which apply to others.  

‣ An important point to note here is that the exemptions 

available to Significant and Non-Significant benchmarks 

do not apply to “Interest Rate” and “Commodity” 

benchmarks. 

Figure 1: Significance of Benchmarks

Source of Data - Regulated Data Benchmarks 

‣ The proposed regulation provides distinct regime for 

“Regulated Data” benchmarks with a distinct set of 

requirements and exemptions for these benchmarks. 

‣ Regulated Benchmarks are defined as benchmarks which 

are determined by the application of a formula derived 

from: 

• Input data entirely and directly from predefined 

set of data providers such as EU trading venues, 

energy exchanges, auction platforms etc. or, 

• Net Asset Values from Investment Funds  

Criteria Critical Benchmarks Significant Benchmarks Non-Significant 
Benchmarks

Average Reference 
Value

Minimum of �500bn or �400bn Minimum of �50bn over 6 
months

NA#

Market Led Substitutes
No* No NA#

Adverse Impact of Non-
Publication

High* High Low

Features:

• Based on submission by contributors 
the majority of whom are located in 
one Member State 

• Recognised as Critical by Member 
State 

• Stringent Requirements 
• Provision to mandate contribution 
• Notification requirements in case of 

contribution withdrawal

• Relatively Less Stringent 
Requirements for 
Administrators with supervisory 
discretion 

• Lighter regulatory 
regime based on 
comply or explain 
mechanism 

* Applicable If Average reference value is €400bn 

# Any value which does not fall under the “Critical” or “Significant” benchmarks category





Endorsement:  

‣ Recognition to a Non-EU benchmark could be provided 

if a registered or authorised administrator in EU 

endorses the third country benchmark administrator by 

filling an application with competent authority. 

‣ In this case, the endorsing EU administrator must: 

‣ Ensure and demonstrate to the competent authority 

that the benchmark(s) endorsed fulfils the 

requirements as stringent as the Benchmark regulation 

at the least. 

‣ Demonstrate that it has necessary expertise to manage 

and monitor the provision activities in third country 

and manage associated risks 

‣ Ensure that there is objective reason to provide 

benchmark in third country and endorse its use in EU

The Case of Third Country Benchmarks

A key point of discussion for the regulation from the initial 
iteration in 2013 is with respect to the treatment of Non-
EU benchmarks. While the original proposal provided only 
one way to treat the third country benchmarks - through 
Equivalence - further negotiations and iterations resulted in 
three forms of treatment in the final compromise text. 

Equivalence:  

‣ This method applies to all the Non-EU third country 

benchmarks for which relevant cooperation agreements 

are in place and that the Commission has fundamentally 

confirmed the “Equivalence” of legal framework and 

supervisory practice in the relevant third country. 

‣ Administrators of these benchmarks which are 

authorised and regulated in the third country, should 

notify ESMA of their interest in providing the benchmark 

in EU for enabling the usage from thereon. 

Recognition:  

‣ Recognition to a Non-EU benchmark could be provided if 

the concerned third country administrator is recognised 

by the member state of reference until EU commission 

adopts the equivalence decision.  

‣ For this, the Administrator should demonstrate 

compliance  of either: 

• The Benchmark Regulation  

• or the IOSCO Principles for Financial Benchmarks, 

2013  

• or the IOSCO Principles for Oil Price Reporting 

Agencies, 2012 as applicable 

‣ The administrator compliance is to be verified by 

• Independent external auditor - if the administrator is 

non-supervised  

• or by Competent National Authority of Member state - 

if the administrator is supervised. 

‣ The third country benchmark administrator must have a 

legal representative in the member state of reference.



What is the Impact

For Administrators 

The benchmark regulation clearly indicates to a 

substantial increase of regulatory burden on the 

administrators of benchmark. 

On the background of principle of proportionality, 

administrators of critical benchmarks would likely 

witness increased requirements and thereby costs in 

the areas of authorisation and registration, 

governance, control and oversight of benchmark 

computation. On the flip side, the administrators of 

Non-Critical Benchmarks will benefit from the 

lighter-touch regime which reduces the burden 

comparatively.  

Regardless of the criticality of benchmark, all the 

administrators would have to  

‣ Put in place controls for input data consumption 

and benchmark computation,  

‣ Procedures for reporting of infringements,  

‣ Establish revised publishing methodology and 

corresponding infrastructure 

‣ Robust complaint handling structure  

‣ Comprehensive Code of Conduct for contributors 

with clear responsibilities and obligations 

For Contributors 

Though the regulation makes a clear distinction between 
supervised contributors and non-supervised contributors, 
the impact of the regulation will nevertheless affect both 
the categories relatively equitably. This is primarily 
because the code of conduct and the operational 
procedures to be followed in providing the input remains 
dependent on the administrator’s guidance which could be 
expected to be uniform. 

Contributors need to put in place framework “to ensure 
the integrity and reliability of all contributions of input 
data to the administrator”. This essentially involves  
‣ Establishing Controls regarding who may submit the 

input data along with an establish sign-off process 
‣ Providing training to the submitters 
‣ Devising Conflict management measures 
‣ Ensuring meticulous record keeping of all 

communications, input data, conflicts of interest, internal 
and external audits.

Figure 2: Impact Analysis

Very High  Impact High Impact

Medium Impact Low Impact



Timelines and Adoption

The regulatory terrain around the world is quickly 

adjusting as a response to the scandals that marred the key 

financial benchmarks such as LIBOR and EURIBOR. While 

this is a right step, it is also important that regulators do 

not overburden the parties involved such as financial 

institutions and administrators with multiple regulations in 

similar areas thereby compounding the requirements and 

compliance costs. The regulatory frameworks should be 

streamlined and consolidated where possible. 

While we await the regulatory technical standards from 

ESMA on input data, methodology, governance and other 

requirements, it is clear that financial institutions have 

substantial amount of ground work to be done. This 

includes drawing up strategies to ensure timely 

compliance, setting up of scalable infrastructure to support 

submission of input data, reporting, audit and control 

requirements and putting governance frameworks in place. 

The compromise text on benchmark regulation was approved by 

European Council on 9th December, 2015. The final text will be 

be voted by European Parliament in Q1 2016. Being an European 

regulation, this will be adopted across all member states without 

any specific domestic implementation. The final publication of 

the regulation will likely be during the mid of 2016 with an 

application date of around Q1 2018 (being 18 months after the 

entry into force as per the guidance). 

Our Take

A right step in restoring 
investor confidence!
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ACAPM is a consulting firm with a specialisation in 
Capital Markets and Risk Management.  

We deliver exceptional value to our clients 
enabling them to cope with new regulations, 
improve governance and achieve efficient capital 
management through cutting-edge product 
solutions, consulting and advisory services. 

The RegCube® and BenchmarkCube® suite of 
regulatory solutions from ACAPM, enables banks 
and financial institutions to plan, strategise and 
proactively respond to regulatory changes. With a 
multidimensional solution approach, RegCube® 

helps financial institutions to keep a close watch 
on the pulse of the regulations empowering them 
to navigate the path to regulatory compliance with 
precise and actionable elements.

Contact 

Cornelius Nandyal 
Partner 
Email: cornelius.nandyal@acapm.com 

General Enquiries: 
Email: info@acapm.com  
Request a demo: demo@acapm.com 
Web: www.acapm.com
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